
When you decide to rent premises for your social enterprise you need to really understand what you are signing up to.

This guide provides you with an explanation of terms commonly used in commercial property leases and includes 
some standard clauses and hints and tips on what to look out for as a tenant. 

For information on Scottish leases please see our Negotiating a commercial property lease in Scotland

DLA Piper has produced these helpsheets as part of a collaborative project with UnLtd. DLA Piper is one of the largest business law firms in 
the world with an extensive pro bono legal advice programme which assists social enterprises, charities and individuals across the globe. UnLtd is the 
leading provider of support to social entrepreneurs in the UK and offers the largest such network in the world.

NegotiatiNg a 
commercial property 
lease (eNglaNd aNd 
Wales guide)
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1. glossary oF terms

“alienation/dealing” means any Assignment, 
Underlease, Charge or any other disposal of the tenant’s 
interest in the Property. Please see clause 3.8 for reference 
to this;

“assignment” or “assign” means the transfer of a 
lease by a tenant to a third party, who would then be 
responsible for the rent and other obligations in the lease. 
The reference to assignment is contained in clause 3.9;

“authorised guarantee agreement” (also known 
as an AGA) is often required by a landlord where a tenant 
wants to assign its lease and as a condition of the landlord 
approving the assignment, the tenant has to guarantee the 
new tenant’s obligations under the lease (e.g. the payment 
of rent and other covenants); 

“Base rate” refers to the base rate of a commercial 
lending bank, and this term is used when interest at that 
rate is required to be paid, for example under rent review 
at Schedule 1;

“Basic rent” is sometimes referred to “annual rent”, 
“principal rent” and/or “initial rent”, and it is the rent 
paid to the landlord and are referred to under clause 3.1 and 
schedule 1. Basic Rent is usually paid in advance on the usual 
Quarter Days (as to which see Rent Payment Dates below);

“Break right” means a right for either the Landlord 
or the Tenant to terminate the lease during the Term 
(e.g. commonly after 5 or 10 years). The break right 
may be subject to conditions but tenants will be wary of 
conditions that effectively negate that right. A tenant’s 
break right is contained in clause 12;

“Building” there may be a separate reference to a 
building if the Property is part of a Building;

“Business day” means any day from Monday to Friday 
(inclusive) which is not Christmas Day, Good Friday or a 
statutory bank holiday and this term is used in relation to 
notices given by either the landlord or the tenant and the 
date after which interest becomes payable on late payments;

“cdm regulations” means the Construction (Design 
and Management) Regulations 2015 which affects 
construction and engineering projects and property 
development. The regulations were introduced to improve 
the management and co‑ordination of health and safety 
and welfare issues on construction projects and to 
reduce accidents. The CDM Regulations are referred to 
in clause 3.5.4 and 3.16.3. The CDM Regulations impose 
duties on clients, designers, contractors (and where the 
constructions or development is a large project, on CDM 
co‑ordinators and principal contractors).

NegotiatiNg a commercial 
property lease iN eNglaNd 
aNd Wales

There is set out below a glossary of terms which are typical terms used in drafting and 
negotiating a commercial property lease in England and Wales, including a sample of the 
key clauses you should expect to find in such, with comments on what to look out for and 
try to negotiate if in the position of a Tenant.
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“certified copy” means a copy of a document which 
has been certified by a solicitor as being a true copy of the 
original;

“charge” means a financial charge or mortgage in favour 
of a bank or other lender. Tenants are able to raise finance 
by mortgaging/charging their interest in a lease, although 
leases granted at the open market rent for shorter terms 
(i.e. not more than 25 years) are of less value than leases 
granted for longer terms for a nominal rent . The reference 
to charge is contained in clause 3.8;

“commencement date” can sometimes be referred 
to as the date on which the Contractual Term starts;

“common parts” where the Property is one unit in a 
multi‑let building or commercial estate, the common parts 
are those parts of the Building or Estate which are used in 
common with all other tenants, eg the lifts or lobby areas 
in a multi‑let building or the access roads and car parking 
areas in a commercial estate;

“contractual term” is often referred to as simply 
“term” and it means the length of the lease ie the 
period of time which the tenant is allowed to remain in 
the Property pursuant to the terms of the lease. The 
Lease Code advises to take professional advice at least 
six months before the end of the lease;

“default rate” means the interest rate which is payable 
on any unpaid rent or other sum which the tenant has 
not paid in breach of its obligations, and is usually three to 
five percentage points above the Base Rate because it is a 
penalty sum for default by the Tenant;

“dilapidations” means any damage or disrepair caused 
to the Property by the Tenant, which the Tenant is 
required to make good at the end of the Term;

“disclaimer” is the process in which a liquidator or 
trustee in bankruptcy of the tenant (if the tenant becomes 
insolvent) can disclaim any interest of the company in any 
onerous property;

“estate” may be referred to if the Property and/or 
Building is within an Estate owned by the same landlord;

“Forfeiture” means the ability for the Landlord to 
terminate the lease in certain circumstances, and is 
referred to in clause 6;

“Fri lease” means full repairing and insuring lease, 
where the costs of all repairs and insurance are borne by 
the Tenant. There are direct FRI leases, where the tenant 
pays for all repairs and insurance costs itself e.g. where the 
property is a standalone building or unit, and there are 

indirect FRI leases, where the Landlord will usually take out 
the insurance itself and carry out repairs to the common 
parts and re‑charge such costs by way of insurance rent and 
service charge e.g. in the case of a multi‑let building or estate;

“group company” means a company which is a 
member of the same group of companies as the tenant 
e.g. a parent company or a subsidiary company;

“guarantor” or “surety” means a party (usually 
an individual or parent company) who guarantees the 
performance of the tenant’s obligations in the lease and 
the reference to Guarantor is contained in clauses  
3.14, 6 and 13;

“insolvency” or “insolvent” means, in relation to 
either the tenant or the guarantor, formal insolvency 
proceedings (including administration, liquidation or 
receivership) where the tenant or guarantor is a company, 
or formal bankruptcy proceedings where the tenant or 
guarantor is an individual. Once a tenant or guarantor falls 
into insolvency proceedings, insolvency laws restrict all 
creditors (including landlords) from taking enforcement 
action against the debtor.

“insurance rent” means a separate payment by the 
tenant to the landlord equal to the insurance premium 
paid by the landlord for insuring the Property (where 
the property is insured under a separate policy) or a 
proportion of the insurance premium (where the Property 
is insured together with other properties or as part of the 
insurance of the whole building or estate). In the majority 
of commercial leases, the landlord will insure the Property 
itself so as to ensure that its interest in the Property is 
protected. Very rarely will a landlord impose on the tenant 
direct responsibility to insure as any failure by the tenant to 
insure could have serious consequences for the landlord.

“insured risks” means the set of risks that the landlord 
insures the property against eg fire, flood, malicious 
damage etc;

“land registry” means the public registry where 
transactions creating or transferring legal interests in a 
property are registered. The Land Registry holds registers 
of all registered land in England and Wales, which are 
available to order by the general public;

“landlord” means the owner of the Property who 
grants the lease to the tenant in return for payment 
of rent;

“landlord and tenant act 1954” provides a 
commercial tenant occupying the Property with a 
statutory right to renew their lease, and is referred to in 
clause 11. A lease which has the benefit of the statutory 
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right of renewal is said to have “security of tenure”, 
although please be aware that a lease may be excluded 
(or “contracted‑out”) from the 1954 Act if the landlord 
serves the appropriate notice and the tenant signs a 
declaration or statutory declaration acknowledging that 
the lease does not have a statutory right of renewal;

“lease” means the legally binding contract between the 
legal owner (Landlord) and the occupier (Tenant). Failure 
by either party to comply with the terms of the agreement 
could result in court action;

“lease code” means the Code for Leasing Business 
Premises in England and Wales 2007 which provides 
a framework within which a prospective tenant can 
reasonably expect a landlord to operate. The Code 
is voluntary so tenants should be aware that not all 
Landlords will choose to offer code‑compliant leases.  
The official website for the Lease Code is  
www.leasingbusinesspremises.co.uk;

“legislative requirement” means the requirement 
of any legislative provision, or any decision, directive or 
regulation of the European Union or of the government of 
the United Kingdom, or any notice or order lawfully made 
by any other competent authority, or a court order;

“loss of rent” is referred to in clauses 5.1 and 5.2 and 
means that the landlord has to insure against the amount 
of rent for a specified period under its insurance policy. 
This is important to both landlords and tenant – for the 
landlord it is a way to ensure that its income stream is 
maintained even if damage or destructions occurs following 
an Insured Risk; and for the tenant it means that rent can 
be suspended if the Property is damaged or destroyed by 
an insured risk for the duration of the Loss of Rent period; 

“open market rent” (sometimes referred to as the 
“rack rent”) means the rent which would be obtainable for 
the Property on the open market, and this term is referred 
to in the rent review provisions in schedule 1;

“permitted part” usually only applies in a lease of a 
whole building which contains a number of floors or a lease 
of a whole floor which contains separate wings or units. In 
such case the Permitted Part may be one whole floor or 
unit and the tenant may be allowed to assign or sublet that 
Permitted Part;

“permitted use” means the use of the Property 
permitted by the landlord to the tenant and referred to in 
clause 3.7;

“property” means the description and extent of the 
property being let to the tenant, which may either be 
the whole building (including the structure, windows, roof 

etc) or an internal demise of one floor or one unit (which 
would exclude the exterior walls, windows, structure etc). 
This is sometimes referred to as the “premises” or 
“demise”;

“rent commencement date” is when the rent 
commences to be payable, which may be on the same 
date as the lease or a different date depending on whether 
the tenant has any rent free period or entered into earlier 
occupation before the lease was completed; 

“rent deposit deed” the Landlord may request the 
Tenant pays a rent deposit deed to the Landlord, who 
will hold such monies as a protection against any failure 
on the Tenants part. This is a separate document, where 
the tenant should make sure such monies are held in an 
account that belongs to the Tenant (escrow or stakeholder 
account) in case the Landlord becomes insolvent. The 
Tenant should be entitled to all interest earned on such 
monies either paid to the tenant once a year or held on 
the tenants behalf within the account. Check the deposit 
will be transferred to any new Landlord, if the Landlord 
sells the Property to another owner;

“rent payment days” which are also known as the 
usual “Quarter days”, means 25 March, 24 June, 
29 September and 25 December and this term is referred 
to in clause 3.1. There is sometimes reference to the 
“modern quarter days” which are the 1 January, 
1 March, 1 June and 1 September;

“rent Free period” means a period during which 
no rent is payable by the Tenant. It can be given by the 
Landlord to allow the Tenant to fit‑out the Property to 
its own requirements, or to establish its business from the 
Property, or it may sometimes be given as an inducement 
to take the lease and avoid the landlord having a vacant 
Property but still having to pay rates; 

“rent review” is when the rent is reviewed during the 
Contractual Term on the Review Date(s). It is a means 
of increasing the rent to keep it in line with inflation 
(by means of linking to an index) and/or market rents 
(by means of comparing the rent to that payable on similar 
properties); 

“review date(s)” or “rent review date(s)” are the 
dates when the rent will be reviewed, and are referred to 
in schedule 1;

“rics service charge code” means the Royal 
Institute of Chartered Surveyors Code of Practice for 
Services Charges in Commercial Property (3rd Edition 
and effective from 4 February 2014). This is not legally 
binding but merely “best practice” for the management 

http://uk.practicallaw.com/3-242-4963
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of properties and therefore guidance for the industry on 
what is acceptable in the market place, aiming to strike a 
fair balance between the landlord and tenant;

“schedule of condition” is sometimes used if the 
Tenant wishes to limit the extent of its repair liability in 
the lease (so it does not have a full repairing liability but 
is limited to the condition of the Property, as evidenced 
in the Schedule of Condition). A formal photographic 
schedule of condition can be carried out by a firm of 
surveyors showing the condition of the Property, including 
any damage or disrepair, at the date the Lease is entered 
into and this schedule is attached to the Lease. If the 
Tenant takes the photographs itself, the Lease Code state 
the Tenant is to get the photographs dated and witnessed;

“service charge” often applies in a lease of a unit 
in a shopping centre, office building or commercial 
estate where the Landlord provides services to the 
centre, building or estate for the benefit of the tenants 
e.g. repair, maintenance, decoration of communal areas 
or the provision of security staff etc. The Tenant would 
be required to contribute towards such costs by paying a 
service charge; 

“service media” or “conducting media” or 
“conduits” mean the pipes, cables, wires and other 
media for the supply of heat, electricity, gas, water, 
telecommunications. These terms are usually referred 
to in a Lease because the Tenant is granted rights to 
connect into and use such services. There are sometimes 
restrictions on the Tenant’s use of the Service Media;

“superior landlord” applies where the Landlord 
itself has a lease of the Property (as opposed to being the 
freehold owner) and means the entity which is the landlord 

above the Landlord. The term “Head landlord” means 
the ultimate landlord (where there is a chain of leases and 
underleases), who is also the freehold owner;

“superior lease” means the lease of the Property held 
by the Superior Landlord;

“tenant” means the party being granted the Lease from 
the Landlord;

“underlease” or “sublease” means a lease which is 
granted by the tenant to a third party. An underlease or 
sublease falls below the lease which the tenant holds and 
it is a means of disposing surplus floor space of obtaining 
income from the Property when the tenant is unable to, 
or does not wish to, assign the lease. The reference to 
sublease is contained in clause 3.8;

“uninsured damage” means damage or destruction 
to the Property caused by a risk which is not insured 
against under the insurance policy, and is referred to in 
clauses 5.3 and 5.4. Traditionally, commercial leases did 
not include provisions relating to uninsured damage, which 
meant that tenants were not covered if the Property 
was damaged by any risks not included in the insurance 
policy and therefore tenants had to continue to pay rent, 
even if the Property was not fit for use. Nowadays, many 
commercial leases treat uninsured damage in the same way 
as insured damage, i.e. rent is suspended until the Property 
is reinstated or alternatively either party has a right to 
terminate the lease;

“Vacant possession” means leaving the Property 
vacant and empty of all furniture, fixtures and fittings, 
either at the end of the Tem and/or upon the exercise of a 
break right. The term is referred to in clause 3.16.

“Vat” means value added tax.

2. lettiNg

2.1 consideration

 Sometimes a premium is agreed as an upfront cost, 
although sometimes just the Basic Rent is paid. This is 
expressed as “consideration” for the Landlord letting the 
Property to the Tenant.

Ideally a Tenant will want the Landlord to grant to them 
“full title guarantee” which implies it has all the rights 
to grant the Property to the Tenant and that there are 
no adverse rights affecting the Property (as opposed to 
limited title guarantee).

2.2 rights granted

The Tenant may be granted rights over other land which is 
not within the demise of the Property. These may be: 

 ■ rights of way necessary to access the Property;

 ■ rights to connect into and use various essential services 
such as water, gas, electricity and telephone to reach 
the Property;

 ■ rights to erect scaffolding if the Tenant is to undertake 
works; 

 ■ car parking rights.
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These rights become more important when a Lease is of 
part of an estate, when additional rights for access and 
rights for repair, maintenance, use etc of facilities (such as 
lifts, stairs and toilets) and the disposal of rubbish need to 
be considered.

2.3 rights reserved

Reservations need to be made in favour of the Landlord 
(and sometimes other Tenants “in common” if the Property 
is on an estate). This clause can deal with rights of way 
(also known as “easements”) which benefit the Landlord’s 
neighbouring property; for example rights enabling the 
Landlord to develop its neighbouring property without 
interference, extending or improving the Property and 
rights which assist the Landlord in ensuring that the Tenant 
complies with the terms of the Lease.

2.4 matters to which this lease is subject

The Property is let on the terms of the Lease, but subject 
to any matters on the Landlord’s title (such as third party 
rights over the Property, although the Property should not 
be subject to any mortgages or charges on the Landlord’s 
title). If the Landlords has a mortgage over the Property, 
so that the Property is “charged by the bank”, the bank 
will usually benefit from a protective measure known 
as a “restriction” on the Landlords title, which means 
the Landlord cannot dispose of the Property (including 
granting a lease) without the banks consent. The Tenant 
will need to obtain the banks written consent to letting 
prior to entering into the Lease.

3. teNaNt’s oBligatioNs

3.1 Basic rent

The rent is usually payable in advance on or before 
the Rent Payment Dates ‑ however these can be 
changed to reflect any agreement the parties come to, 
more commonly being monthly in advance. It may be 
advantageous for a Tenant to merely have to pay more 
often (i.e. monthly) but smaller payments to assist with 
their cash flow. 

Rent is usually paid by direct debit or standing order 
but other payment methods (i.e. cheque) can be agreed 
between the parties if reasonable.

Rent Review provisions may be incorporated into the 
Lease so that the rent can increase at set times following a 
review during the term of the Lease. Please see schedule1 
for further details. 

3.2 outgoings

The Tenant is to pay (or indemnify the Landlord against) all 
outgoings that are imposed on the Property or on its owner 
or occupier (for example electricity, water, rates etc). 

At the time of writing, business rates are not payable on 
empty an property for the first 3 months that property is 
empty but after this period, most businesses must pay full 
business rates. A Landlord will not want its Tenant to claim 
business rate relief in the last 3 months of the Term, because 
this would mean the Landlord cannot claim such relief once 
the Tenant has vacated and the Landlord is looking for a 
new tenant to occupy the Property. Consequently it is 
common for a Landlord to require the Tenant not to claim 
business rates, or indemnify the Landlord against such. 

The Tenant will pay (or indemnify the Landlord against) 
a fair proportion of the cost of maintaining things used in 
common by the Property and other premises. 

3.3 interest

The Tenant will have to pay interest to the Landlord at a 
set rate on any sums due and outstanding to the Landlord 
under the Lease. Interest could be payable on late rent or 
if the Tenant has been in breach of a covenant to repair 
and the Landlord has had to pay for the repair and the 
Tenant is late in reimbursing the Landlord for such costs.

3.4 repair and decoration

It is in the interests of both Landlord and Tenant to ensure 
the Property is kept in good repair, however it is usual for 
such responsibility to be placed on the Tenant. The Tenant 
will usually be required to keep the Property in a state 
of good repair and condition. A Tenant should check the 
definition of the Property to see the extent of their repairing 
obligations, for example is it internal demise only or includes 
external and whether it does or does not cover all fixtures 
and fittings. 

Where the Property forms part of a Building, the 
obligation to repair the structure and Common Parts 
of the Building is usually placed on the Landlord as 
part of the services it must provide to the tenants of 
the Building but the financial liability for these repairs 
inevitably lies with the Tenant as the costs are recouped 
by the Landlord via the service charge. Please see 
schedule 2 for further details.
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The extent of the Tenant’s repairing obligations should be 
appropriate to the length of the Term and the condition 
of the Property. Repairing obligations will not normally 
be implied and so it is important that it is made certain 
that every part of the building is covered by a repairing 
obligation.

3.4.1 Insurance

Where damage is caused by an Insured Risk, liability for 
repair for that damage is covered by the insurance effected 
by the Landlord (unless something the Tenant has done 
prevents the insurance monies being paid). The Tenant 
should therefore ensure that damage caused by Insured 
Risks is excluded from the repair covenant.

The Tenant should also consider excluding Uninsured 
Damage, because unless this is excluded, if the Property 
is damaged by a risk not insured against, the Tenant is 
liable (see clause 5 for further details). 

3.4.2 New properties

Latent defects (ie defects due to design, materials and/
or workmanship) may fall within the repair covenant and 
the Tenant should consider excluding damage caused by 
latent defects from the repair covenant. The Tenant may 
also want to incorporate provisions which give the Tenant 
greater ability to pursue the construction team in the 
event of any latent defects arising. For example, requiring 
collateral warranties to be obtained from the construction 
team or requiring the Landlord to hold its rights against 
the construction team on trust for the Tenant. 

3.4.3 Dilapidated property

The Tenant should ideally obtain a structural survey to 
ensure the condition of the Property is sufficient for its 
needs. If the Property is dilapidated, the Tenant should 
consider limiting its repair obligations by reference to a 
Schedule of Condition.

To avoid the tenant being required to put the Property 
into a better state of condition than when the Tenant took 
the lease, the Lease Code states it is worthwhile obtaining 
a Schedule of Condition. 

3.4.4 Decoration

The Tenant may also be under an obligation to decorate 
(which can be interior and/or exterior of the Property) 
at certain times during the term of the Lease as well as 
usually in the last year of the term.

3.5 alterations

Most Leases restrict the Tenant’s ability to alter the 
Property. The Tenant must be clear it understands 
the requirements the Tenant must meet for any alterations 
and that they are not too onerous, for example the 
Landlord’s prior written consent is usually required but 
if signage and internal partition walls or Tenant’s fit out 
works are important, the Tenant may be able to agree 
Landlord’s consent is not required or obtain such consent 
before the Lease is entered into. The Tenant will usually 
be required to carry out any work permitted under this 
Lease in accordance with current good building practice 
and to the Landlord’s reasonable satisfaction. However, in 
relation to “improvements”, the Landlord will not be able 
to withhold its consent unreasonably.

3.5.1 Structural and external alterations

Generally forbidden – known as an absolute covenant – 
(especially such that would alter the structural integrity of 
the building) or permitted subject to Landlord’s consent. 

3.5.2 Internal and non‑structural alterations

Usually permitted although sometimes subject to 
Landlord’s consent which should be resisted by the Tenant 
as the process of obtaining consent can be expensive and 
time‑consuming for both parties. If the Landlord insists that 
consent should be obtained, the Tenant should consider 
limiting this to major alterations only. At the very least, a 
Tenant should consider seeking the ability to alter, install 
or remove internal demountable partitioning without 
consent.

3.5.3 Alterations outside of the leased property

Items such as air conditioning units and communications 
equipment often need to be installed on the roof of the 
building which may not be part of the Property. Careful 
consideration needs to be give about the rights needed to 
install, use and maintain such items. A specific and separate 
consent is likely to be needed by using a licence to alter for 
external works.

3.5.4 Statutory requirements

The Lease Code recommends the Tenant is to be aware of 
any statutory requirements, such as the CDM Regulations, 
that the Tenant must comply with when carrying out 
any works or alterations to the Property. The CDM 
Regulations require the Tenant to keep full and detailed 
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formal records and the Landlord will require the Tenant to 
maintain these records throughout the Lease and return 
them to the Landlord at expiry of the Contractual Term.

3.5.5 Reinstatement

The Tenant should resist a general reinstatement clause 
on the expiry of the Lease. Arguably this should be on a 
case by case basis and should be included in the licence to 
alter granted by the Landlord. If the Landlord insists on a 
reinstatement clause, the Tenant should ensure that it is 
not an automatic requirement and that the Landlord must 
specifically request which alterations should be removed and 
reinstated. The Tenant should also to consider how long it 
will take them to reinstatement the Property (i.e. 2 months) 
and obliged the Landlord to give them (i.e. 2 months) prior 
written notice to allow them the time to reinstate.

3.6 entry by the landlord

This clause makes the Tenant obliged to permit the 
Landlord to enter the Property on (usually a day’s) notice 
for any proper purpose related to the Lease; the efficient 
management of the Property; protection of the Landlord’s 
interest in the Property; to check compliance with the 
Tenant’s obligations in the Lease; or any dealing with the 
Landlord’s interest. It also deals with how the Tenant 
is obliged to cooperate with the Landlord should the 
Landlord wish to carry out works which will improve the 
Property.

3.7 use

The Landlord wants to be able to exercise some control 
(for financial and estate management reasons) as to the use 
of the Property and so the user provisions set out how the 
Tenant can use the Property. As a Tenant it is important to 
look at this clause carefully to ensure that the Tenant will 
be able to occupy and use the Property in the way that it 
wishes to occupy and use it. The parties will need to agree 
the “permitted use” of the Property and a common way 
to define user is by either stating a specific purpose in the 
Lease (eg office uses for marketing consultants) or using 
the categories set out in the Town and Country Planning 
(Use Classes) Order 1987 (e.g. Class A1 retail shops).

The Lease may allow changes to other uses within the 
same use class as the permitted user eg A4 (drinking 
establishment) to A1 (shop) or A2 (professional and 
financial services) or A3 (restaurant and cafes), but only 
with Landlord’s consent. 

The user clause may also state an absolute prohibition 
on certain uses, usually for example it is for the Tenant to 
covenant not to use the Property for residential, illegal or 
immoral purposes and not to do anything on the Property 
that is a nuisance to the Landlord or any other person. 

3.8 alienation/dealings

This clause restricts the Tenant’s right to assign or sub‑let 
or charge or share with possession or generally “deal” with 
the Tenant’s interest. 

This allows the Landlord to exercise control over who 
will be in occupation of the Property and often prevents 
the Tenant from disposing of his interest in the Lease of 
the Property – such prohibitions can be either absolute or 
qualified. An absolute prohibition means that the Tenant 
is not permitted to deal with the Lease and a qualified 
covenant prohibits any dealings by the Tenant without the 
Landlord’s consent, and such consent is usually obtained in 
writing and in advance of any dealing. 

The Tenant may be permitted to do certain things 
without the consent of the Landlord, for example share 
occupation of the Property with a Group Company if no 
relationship of Landlord and Tenant is created and that the 
companies remain in the same group throughout the time 
of occupation.

3.9 assignments

The Tenant will usually be able to assign the whole of the 
Property with the prior consent of the Landlord (given in 
writing or by deed). 

The parties usually agree in the Lease that the Landlord 
may withhold consent to an assignment if certain 
conditions are not met (such as the entity of third party 
(also known as assignee) to which the Lease is being 
assigned is in the same group as the Tenant or has a 
weaker financial standing so may not be able to meet the 
Tenant’s obligations under the Lease, such as paying rent). 
However such conditions usually have to be reasonable 
and the Landlord cannot usually withhold consent 
unreasonably. 

The Landlord may grant consent to an assignment 
provided the Tenant fulfils certain conditions, such as 
providing an Authorised Guarantee Agreement (in which 
the Tenant will remain liable for any breach made by the 
new Tenant under the Lease) or securing a rent deposit or 
guarantor to ensure that the new Tenant will carry out its 
obligations under the Lease.
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3.10 underlettings

The Lease will usually provide that the Tenant may 
underlet the whole of Property (or a part of it should the 
Property be easily subdivided) with the prior consent of 
the Landlord (given in writing or by deed). 

The Lease may provide that the Tenant may not grant any 
underlease in certain circumstances, such as if it is to be 
granted at less than the open market rental value of the 
Property or for a term which extends beyond a specified 
date for a rent review. The Lease Code advises to try to 
make sure the Tenant is not required to sublet at the same 
or higher rent than is paid under the Lease – the Tenant 
should not be limited other than by reference to the 
market rent at the time of the subletting.

If the Landlord is prepared to consent to the grant of an 
underlease, the Tenant will have to comply with certain 
conditions, eg to procure that the undertenant will agree 
with the Landlord by deed to comply with the Tenant’s 
obligations under the Lease (except the obligation to pay 
rent) or to procure a deed from a guarantor to guarantee 
the undertenant’s obligations. There are also usually 
certain provisions the underlease should contain, such 
as reserving a right for re‑entry to the Tenant should 
the undertenant be in breach of any of its obligations, 
restrictions on further dealings, and/or the underlease to 
be excluded from Security of Tenure. 

Once an underlease permitted by the Landlord has been 
granted, an underlettings control provision ensures that 
the Tenant will, among other things, enforce compliance by 
the undertenant with its obligations in the underlease and 
not enter into any variation of the terms of any underlease 
without the prior consent of the Landlord given by deed.

3.11 registration of dealings

The Tenant is usually obliged to, within one month of 
any Dealing, give notice of the Dealing to the Landlord’s 
solicitors, supply the Landlord’s solicitors with a Certified 
Copy of any document effecting the Dealing (ie the 
assignment or underlease) and pay the Landlord’s solicitors 
a reasonable fee (usually stated as not less than £50).

3.12 legislative requirements and legislative 
consents

The Tenant covenants in relation to the Property to 
(i) comply with any relevant legislative requirements and 
(ii) not do anything which breaches any legislation or 
legislative requirements ‑ this clause is especially important 
in terms of any planning consents or regulations required 
for works.

3.13 Notices relating to landlord’s dealings

The Tenant is to allow the Landlord to fix (in a reasonable 
position so not to obstruct on the Tenant’s entrance 
or signage or use of the Property) on the exterior of 
the Property a notice relating to any dealing with the 
Landlord’s interest (ie a reletting board or sale of freehold 
interest). 

The Tenant should try to obtain an agreement with 
the Landlord that no reletting board (i.e. advertising the 
Property as available for a new tenant) can be fixed upon 
the Property if the Tenant is renewing its Lease. 

Any sale of the Landlords freehold interest will not affect 
the Tenant’s business, because the terms of the Lease will 
bind the new Landlord. The only material change will be 
that the Tenant is notified of the new Landlord and its 
bank details to pay the Rent to. 

3.14 New guarantor

If the Guarantor becomes insolvent or dies or lacks 
capacity, the Tenant will notify the Landlord and the Tenant 
will procure that within a certain time period (eg two 
months) some other person reasonably acceptable to the 
Landlord executes as a deed a guarantee on the same 
terms required for the Guarantor. Please see clause 13 for 
details of the Guarantor. 

3.15 indemnity

It is common for the Tenant to indemnify the Landlord 
against all costs, expenses, demands, liabilities incurred by 
the Landlord arising out of (i) the breach of any obligation 
undertaken by the Tenant and (ii) any works carried out to 
the Property by the Tenant.

3.16 determination

There are a number of conditions a Tenant is to comply 
with at determination of the Lease, for example:

3.16.1 reinstate any alterations made to the Property 
during the Term;

3.16.2 hand the Property back to the Landlord with Vacant 
Possession in the condition required by the Tenant’s 
obligations in the Lease;

3.16.3 deliver to the Landlord all keys and other access 
devices for the Property; the original of the Lease; all 
assessments and other records created by it or on its 
behalf in its capacity as a dutyholder (within the meaning 
of the Control of Asbestos Regulations 2012) and as a 
responsible person under the Regulatory Reform (Fire 
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Safety) Order 2005 in relation to the Property; and 
any health and safety file prepared under the CDM 
Regulations.

3.17 Vat

The Tenant is required to pay the VAT chargeable on sums 
due provided the Landlord has opted to tax the Property 
(with evidence of such provided to the Tenant) and upon 
receipt of a valid VAT invoice.

3.18 superior lease

If the Lease to the Tenant is an underlease, the Tenant will 
usually have to review the covenants in the Superior Lease 
and covenant to comply with such. This will ensure the 
Tenant doesn’t cause the Landlord to breach the Superior 
Lease so the Superior Landlord can forfeit the Superior 
Lease. 

3.19 land registration

The Tenant will, at its own expense, procure that the 
Lease becomes registered at the Land Registry noting the 
Tenant as the owner of the Lease including registering 

any rights granted and reserved by the Lease against the 
affected titles. The Lease must be for a term of more 
than seven years for it to be a Lease registerable at the 
Land Registry. If the Lease is equal to or less than a term 
of seven years, the Tenant is to apply to have its interests 
registered as an agreed notice (with the Landlord’s 
consent) or a unilateral notice (without the Landlord’s 
consent) against the Landlord’s title to the Property.

On the determination of the Term, the Tenant will 
promptly and at its own expense close any registered title 
relating to this Lease and cancel any notice of the Lease 
made in any title at the Land Registry.

3.20 costs

The Tenant will often be responsible under the Lease to 
pay the Landlord the costs and expenses properly incurred 
by the Landlord in connection with certain matters such as 
the grant of the Lease itself; dealing with an application by 
the Tenant for an approval or consent under the Lease or 
enforcing any obligation undertaken by the Tenant in the 
Lease.

4. laNdlord’s oBligatioNs

This clause sets out what the Landlord is obliged to do, 
such as allowing the Tenant to enjoy the Property during 
the Term without any unlawful interruption. If there is a 

Superior Lease, the Landlord will also covenant to comply 
with the tenant’s obligations contained in it, insofar as they 
are not the responsibility of the Tenant under the Lease.

5. iNsuraNce, reNt suspeNsioN, reiNstatemeNt aNd uNiNsured risks

5.1 insured risk

Usually the Lease provides for the Landlord to take out 
insurance and seek reimbursement of the cost from 
the Tenant. The insurance provision should require the 
Landlord to take out insurance covering the following:

5.1.1 insurance should cover the Property and if relevant, 
any building or premises it forms part ‑ see the definition 
of “Property”;

5.1.2 insurance should be against certain “usual” risks. Bear 
in mind that the more risks that are covered, the more 
expensive the premium is likely to be. The Landlord should 
not be able to take out insurance against risks beyond 
those that are usual without consulting with the Tenant ‑ 
see the definition of “Insured Risks”;

5.1.3 insurance should be for the full reinstatement value 
of the Property (and building/premises of which it forms 
part), together with a due allowance for the increase in 
building costs, demolition, site clearance and security costs, 
legislation compliance, professional fees and VAT;

5.1.4 insurance should be with a reputable insurer and in 
joint names of the Landlord and the Tenant (or at least, 
with the Tenant’s name and interest noted on the policy 
and Insurer expressly waives its subrogation rights);

5.1.5 the insurance premium should be a reasonably 
competitive one;

5.1.6 loss of rent. The Tenant should ensure that the loss 
of rent period is of sufficient length to allow the destroyed/
damaged Property to be reinstated. A period of three 
years is usual; 
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5.1.7 third party liability, employers liability and public 
liability risks;

General points to also note are:

 ■ The Landlord is usually obliged to provide the Tenant 
(not more than once in every year) with a copy of the 
insurance policy.

 ■ The Tenant is usually obliged to comply with the terms 
of the insurance policy.

 ■ The Landlord should be liable for any shortfall on 
the insurance proceeds following an insurance claim 
(provided the shortfall is not due to the Tenant’s 
default, but if it is then in this case the Tenant is liable 
for the shortfall).

 ■ Generally it is accepted that the Landlord shall keep 
any commission paid or allowed to the Landlord for 
effecting the insurance if the commission they are 
receiving is disclosed to the Tenant.

5.2  effect of damage by insured risks

The Tenant should ensure that the obligations to pay rent, 
service charge and insurance are suspended if the Property 
cannot be used by the Tenant as a result of damaged or 
destruction by an Insured Risk to the Property or to any 
key access or services needed for the use of the Property. 
Such suspension should last until the Property (or the 
key access/services) is repaired or reinstated. Note how 
this differs from the period of time for the loss of rent 
insurance. 

To encourage the Landlord to make good progress with 
the repair or reinstatement and to ensure that the Tenant 
is not tied to the damaged or destroyed Property, the 
Tenant should seek the ability to determine the Lease if 
the Landlord unduly delays in repairing or reinstating the 
Property. A suitable time frame may be that the Tenant 
should be able to determine the Lease if the Property has 
not been repaired or reinstated by the time the loss of 
rent cover expires (for example three years). 

Similarly, if repair or reinstatement is frustrated due to 
events beyond the Landlord’s control, the Tenant should 
ensure that it can determine the Lease, as well as the 
Landlord. In this situation, the Tenant should consider 
dividing the insurance proceeds between the Landlord and 
the Tenant in accordance with the value of their respective 
interests.

5.3  uninsured risks

The definition of insured risks usually excludes any risks 
which are uninsurable or cannot be insured on satisfactory 
terms. Examples of such uninsurable or difficult to insure 
risks include acts of terrorism, the effects of climate change 
(such as flooding) and could also include subsidence, 
landslip and/or heave.

5.4  effect of damage by uninsured risks

The mechanics of what happens if damage or destruction 
is caused by an uninsured risk is a matter of negotiation 
between the parties. There is no settled market practice 
as to how to deal with this. Without specific provisions 
dealing with uninsured risk, a Tenant may find that it is 
not only liable to carry on paying rent and outgoings even 
though it cannot use the Property, but also liable to repair 
or reinstate the Property. 

Provisions dealing with uninsured loss obliges the Landlord 
to make a determination whether the damage is insured or 
uninsured; if the damage is so determined to be uninsured, 
then the rent is suspended and the Landlord may decide 
to reinstate the Property at its own expense; if no such 
decision is made, then either party may opt to determine 
the Lease.

5.5  lease code

The Lease Code recommends to ask for a copy of the 
Landlord’s insurance policy and before signing the Lease, 
check with alternative insurers that the Tenant is getting 
value for money for the level of premium and that the 
insurance company is reputable. The Tenant is to inform 
the Landlord and the insurer if it intends to change the way 
the Property is used (i.e. storing of hazardous chemicals or 
if the Property is left vacant). Ask the Landlord to ensure 
inclusion of such activities in the insurance policy and to 
consult with the Tenant over any changes in the insurance 
policy terms. Check whether the Tenants alterations or 
improvements would be covered under the Landlord’s 
insurance policy.
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6. ForFeiture

If any sum due to the Landlord from the Tenant under the Lease is outstanding for a certain specified period (usually 10, 
15 or 20 working days) after becoming due (in the case of the Basic Rent whether formally demanded or not) or the 
Tenant breaches any obligation in the Lease or the Tenant or the Guarantor (and, if more than one person, any of them) is 
or becomes Insolvent, then the Landlord may determine the Lease by re‑entering the Property. 

7. Notices

Any notice given under the Lease is usually to be given in writing and in accordance with certain posting obligations (such 
as special delivery or first class post and some Leases may exclude notice via email or fax). The terms of this clause, 
whenever notice is given to the Landlord, must be strictly adhered to.

8. tHird party rigHts

A person who is not party to the Lease has no right under the Contracts (Rights of Third Parties) Act 1999 
to enforce any term of the Lease. This clause does not affect any right or remedy of any person which exists 
or is available otherwise than under that Act.

9. disputes

These can either be referred to an expert or arbitrator. Expert determination and arbitration are a type of adjudication 
operating outside of the normal court process and in both procedures the parties select an independent third‑party to 
decide the case for them and such decision is binding on the parties in dispute. Apart from technical issues (such as rent 
review and maybe service charges), the court may be the best place to settle such disputes, which will be the case should 
the lease be silent on this.

Arbitration has the advantage of being a private and less formal procedure which is potentially quicker than litigation in 
court and where the solution reached is often more practical than a court has the power to order. The decision reached 
in arbitration can also be enforced as if it were a court judgement. However certain remedies, such as injunctions, are not 
available in arbitration proceedings and it is not always necessarily cheaper than litigation in court.

Expert determination has the advantage that it is a confidential procedure and, once the parties have agreed to accept 
the expert’s decision, if one party fails to abide by the decision the other can enforce the decision by suing for breach of 
contract. However, expert determination is not a binding decision in itself and so the decision cannot be enforced by a 
court order. The parties are also free to withdraw from proceedings at any time which can be seen as both an advantage 
and disadvantage.

10. apportioNmeNts

Tenants should ensure there is a clause which states sums due under the Lease should be apportioned on a day to day 
basis and if the Tenant has paid the Landlord an instalment of any sum due from it under the Lease in advance and the 
Term is determined before the period to which such instalment relates has come to an end, then the Tenant will be 
entitled to a refund of the part of that instalment relating to the part of the period occurring after determination.
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11 exclusioN oF security oF teNure

Under the Landlord and Tenant Act 1954, a Tenant has a right to remain in the Property at the expiry of the Lease term, 
unless sections 24 to 28 (inclusive) of the 1954 Act have been properly and legally excluded. 

A simple declaration can be made by the Tenant if the Lease which excludes such statutory right is being entered into 
more than 14 days after such declaration. A statutory declaration must be sworn if there are less than 14 days before the 
Tenant enters into the Lease which excludes such statutory right.

12 teNaNt’s Break clause

A Tenant may be granted a right to break the Lease at a certain time in the term (usually in a 10 year Lease, at the fifth 
anniversary). 

The Tenant must ensure it exercises such right in strict accordance with the Lease terms. Landlords who want to keep 
their tenants in occupation of the Property are quick to challenge its effectiveness and compliance. 

Usually prior written notice is required and on the break date, 

(i) rents should be paid (the Lease Code advises that only the Principal Rent and not any other sums (such as service 
charge and insurance) must be paid in cleared funds before the break date),

(ii) there should be no material breach of covenant,

(iii) the tenant should give up occupation and leave behind no or continuing subleases. 

Legal advice should always be sought on negotiating such an important clause and exercising the break right.

13 guaraNtee

If it has been agreed that another person or entity will guarantee the Tenant’s obligations under the Lease (for example 
because the Landlord does not think the Tenant can fully comply with its obligations in the Lease), the Guarantor 
will comply with such obligations, and usually, if the Tenant goes insolvent or dies or becomes incapable the then 
the Guarantor will take the Lease for the remainder of the term and perform the obligations of the Tenant. 
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scHedule 1: reNt reVieW

Rent can be reviewed and this is something that is 
negotiated and agreed at heads of terms stage so the basis 
of the type of rent review can be drafted by the solicitor. 
Points common in a rent review are as follows: 

1. time period

  Rents are generally reviewed on a five yearly basis. 
If a review falls within the first five years of a term, 
there are SDLT consequences and the calculation of 
SDLT will need to be made based upon a reasonable 
estimate of the amount of rent which will be payable 
following the review.

  The Tenant should resist a review at the end of 
the term as this is likely to enable the Landlord to 
obtain a higher rent than any interim rent that may 
be awarded by a court if the tenancy continues after 
the expiry of the contractual term. The rent review 
dates should be specified rather than expressed as 
occurring after the expiry of a period of time.

2.  type

  Rent reviews can be open market, upward only, 
linked to turnover, linked to retail price index or any 
other index (i.e. consumer price index) or stepped.

  There has been a growing trend for rent to be 
linked to an index such as retail price index, with the 
benefit being for the Tenant that any future uplift 
in rent due to this index does not create additional 
charges to the Tenant for stamp duty land tax 
purposes. However RPI continues to rise.

2.1 upwards only review

  This means that if rental values have gone down since 
the grant of the Lease or the last rent review, the 
previous level of rent will remain payable. The Code 
of Practice for Commercial Leases (3rd Edition) 
recommends that Landlords should, on request, offer 
alternatives to the upwards only rent review priced 
on a risk‑adjusted basis. For example, an upwards/
downwards review with a minimum initial rent or 
annual indexation. However, in practice leases tend 
to have upward only rent reviews.

2.2 turnover rent

  A turnover rent is where the Tenant pays a share 
of the turnover generated by the Tenant at the 
Property. This is usually in addition to a rent payable 
quarterly in advance in the usual way. Turnover rents 
should be regarded as an integral part of the deal 
and accordingly the level of rent should be lower 
than if the Tenant did not have any turnover rent to 
pay. This type of rent arrangement is most often seen 
in the retail and leisure sectors. They are necessarily 
complicated and legal advice should be sought.

3. the hypothetical lease

3.1  The review of rent usually requires the parties to 
decide upon the rent that would be payable under 
a hypothetical lease that is described in the Lease. 
Generally, the terms of the hypothetical lease will be 
similar to the terms of the actual Lease but a number 
of assumptions and disregards are made which may 
not correspond to reality. 

3.2  The Tenant should resist the review to the “best” 
rent payable as this may not reflect what is a 
reasonable or fair level of rent. Instead, the review 
should be to such level of rent that is reasonably 
achievable in the open market. 

  The Tenant should review what are described as 
the “assumptions and disregards” carefully and be 
wary about anything unusual. For example, where 
the Lease only allows the Property to be used for 
the retail sale of clothes but the hypothetical lease 
assumes that any retail use is permitted. Mostly such 
provisions will operate to the disadvantage of the 
Tenant by artificially increasing the rent, although 
such a provision could also be considered to be 
sufficiently onerous to have a negative effect on the 
level of rent achievable on a review. The Lease Code 
advises that the Tenant should specifically exclude 
(or disregard) any improvements the Tenant makes, 
other than as part of an explicit obligation, or any 
value arising from the Tenants business (known as 
“good will”). 

4. mechanism

  If there is a mechanism for issuing trigger notices, 
review the provisions carefully and ensure they do 
not make time to be of the essence because rent 
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reviews are usually settled after the review date. 
Try to ensure that the Tenant as well as the Landlord 
can instigate the rent review and any subsequent 
procedures.

5. interest on late review

  As rent reviews are usually settled after the review 
date, the Tenant should ensure that any interest 
payable on the difference between the new and old 
levels of rent should not exceed the Base Rate.

6. expert determination or arbitration

  If the new level of rent cannot be agreed between 
the parties, the Lease usually provides for the 
matter to be referred to an independent surveyor. 
The surveyor will then determine the new level of 
rent either as an arbitrator or as an expert. Expert 
determination can lead to a different outcome 
to arbitration and in many cases, the Tenant will 
generally favour expert determination. As a result, 
the Lease should settle at the outset whether 
the new rent level will be determined by expert 
determination or arbitration and the Landlord should 
not be allowed to choose at each rent review. 

scHedule 2: serVice cHarge

“Services” provided by the Landlord and the cost of such 
reimbursed by the Tenant by way of “Service Charge” are 
only usually provided for in a Lease if the Property is part 
of a Building or Estate. This schedule may not be applicable 
in all Leases.

1. services to be provided

  The parts of the Building or Estate which fall outside 
the Property or any other lettable units are usually 
referred to as the “common parts”, of which the 
Landlord takes responsibility for providing the 
defined “Services”.

  In addition, the Landlord may provide Services to 
the building or estate (eg security, landscaping, air 
conditioning).

  The Tenant should try to ensure that the Landlord’s 
obligations are not limited to a “reasonable 
endeavours” standard, as maintenance of common 
parts and the services to be provided may be crucial 
to the Tenant. 

  The Tenant should ensure the defined “Services” 
which the Landlord is to provide are appropriate. 
Try to resist any ability of the Landlord to vary to 
the Services or at least, ensure that the Landlord is 
obliged to consult and take proper account of the 
Tenant’s views before the Landlord does so.

2. ability to recover expenditure

  Careful consideration should be given to the 
provisions in the Lease enabling the Landlord to 
recover expenditure from the Tenant to ensure that 
the heads of expenditure are not wider than the 
services the Landlord has to provide. In particular, be 
wary of any “sweeper clauses” allowing the Landlord 
to recover the cost of providing such services as it 
may deem desirable – try to qualify such clauses so 
they are “in accordance with the principles of good 
estate management”; the majority of the Tenants 
must have approved such; they are operable only 
where the Tenant would clearly benefit from the 
new service to be provided; and the Tenant is 
notified in advance.

3. mechanics of payment

3.1 tenant’s proportion

  The Tenant will usually pay a proportion of the total 
expenditure being recouped by the Landlord. This 
proportion is sometimes calculated by considering 
the relative floor area of the Property in relation to 
the Building or rest of the Estate but please double 
check this with the Landlord or managing agent.

  Sometimes, the Lease simply refers to a “just and 
equitable” or “fair” proportion. This does mean that 
the proportion is uncertain but gives flexibility. For 
example, a ground floor Tenant may to contribute a 
smaller proportion for the cost of maintaining lifts.

3.2 payment on account and balancing charge/
credit

  The Tenant will usually be required to pay the 
Service Charge on account at the same times as the 
rent (i.e quarterly in advance). These payments are 
usually based on the previous years’ Service Charge. 
At the end of the service charge year, the Landlord 
will produce accounts showing the expenditure it has 
made and the on account payments it has received 
so a balancing charge will then be either (i) payable 



by the Tenant if the expenditure exceeds the on 
account payments or (ii) payable by the Landlord if 
the on account payments exceed the expenditure, 
to  be set off against the following years’ service 
charge. or, it in the last year of the term reimbursed 
to the Tenant.

3.3 reserve funds

  These are also known as “sinking funds” and are 
intended to facilitate the payment of irregular items 
of expenditure (eg redecoration of the outside of the 
building which might be carried out on a five yearly 
basis, or replacement of lifts). Such provisions need 
careful consideration. In particular, funds can be at 
risk if the Landlord is not based in the UK or if the 
funds are not held on trust for the Tenant. 

4. rics service charge code and lease code

  Any Tenant should be familiar with this and push for 
the Lease to be in line with this guidance.

  In addition the Lease Code advises (i) that as the 
Tenant is likely to be responsible for the repairs to a 
proportionate part or the whole of the Building, it 
should satisfy itself that there are no major repairs 
required at the beginning of the Lease (or likely 
shortly afterwards) (ii) to make sure the Landlord 
cannot charge the Tenant a greater proportion of 
cost when the Landlord has other space vacant in the 
Estate or Building (as the Landlord should be liable to 
pay for such costs, not the Tenant).
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